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OPINION

The Plaintiffs were employed as nurses or nurses assistants by the Colonial Hills Nursing
Center in Maryville. They alleged that on May 14, 1996, they were wrongfully terminated by their
employer because of their objections to the practice of billing the same beds to both Medicare and
TennCare, billing unneeded therapeutic services to patients, billing for services not provided, and
falsifying patients' charts, all of whichwereillegal activitiesproscribed by Tenn. Code Ann. § 71-5-
182, et seq.

They further alleged that Tenn. Code Ann. § 50-1-304 providesthat “no employee shall be
discharged or terminated solely [emphass added] for refusing to participae in or for refusng to
remain silent about, illegd activities,” and that their termination was in direct violaion of this
statute.



ThePaintiffsfurther alleged that they were pretextually terminated for failing to punch the

timeclock at lunch break. Their complaint wasfiled September 20, 1996, in the chancery court, and
transferred to the circuit court on December 17, 1998.
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On February 21, 1997, the Defendants filed a Motion for Summary Judgment alleging:

1 That the Plaintiffs are collaterally estopped to assert and seek
damages in this cause inasmuch as the matter has already
been heard by the Unemployment Tribunal with a ruling
[that] was in favor of the Defendants relative to the
employment termination of the Plaintiffs.

2. That in sworn testimony given at the unemployment hearing

. itisclear the Plaintiffs were legitimately terminated for

failing to clock out pursuant to the policy of Colonial

Development, Inc. That by sworn testimony, the Plaintiffs

indicated that there had been no retaliatory discharge and

asserted that John [sic] Byron had no knowledge of any

complaints from any subordinates relative to any alleged

illegal activities which had been complained of by the
Plaintiffs.

3. That further at thetime of their termination, John [sic] Byron,
according to the Plaintiffs’ testimony knew nothing relative
to the alleged reporting of any activities by the Plaintiffs.

Thetria court granted the Motion, finding
[T]here is no genuine issue as to any material fact in this case
inasmuch as Plaintiffs have failed to come forward with sufficient
proof to show any causal relationship between the plaintiffs' refusal
to participate in or remain silent about alleged illega activities and
the termination of the employees and these defendants are entitled to
judgment as a matter of law because proof asto an essential element
of the plantiffs’ claim isinsufficient.

The Plaintiffs appeal and present for review three issues:

Whether the trial court erred in denying the Plaintiffs Motion to have their Requests for
Admissions deemed admitted by Defendants.

Whether the trial court erred in denying the Plaintiffs Motion to Compel Discovery.

Whether the Motion for Summary Judgment was properly granted.
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Our review isde novo on the record with no presumption of correctness. Hunter v. Brown,
955 S.W.2d 49 (Tenn. 1997).

On November 27, 1996, the Plaintiffs, as authorized by Rule 33, Tenn. R. Civ. P,, filed
seventeen Interrogatories to be answered by the defendants. On the same date, the Plaintiffsfiled
Requests for Admissions as authorized by Rule 36. Theserequests generdly were directed to the
issue of whether Jon Byron, Administrator of Colonial Hills, was aware of the alleged illegal
activitiesand whether the Plaintiffswere terminated because of their objectionstotheallegedillegal
activities.

On the same date the Plaintiffs filed aRule 34, Mation for the Production of Documents.

OnMay 28, 1997, the Defendantsfiled their answersor objectionsto the Interrogatories. On
June 18, 1997, the Defendants filed their answers to the Requeds for Admissions.

On May 6, 1997, the Plaintiffs filed a Motion to Compel Discovery, aleging that the
Defendants had not responded to the propounded Interrogatories or to the Request for Production
of Documents. They further alleged that the parties had agreed to delay discovery until March 31,
1997, but that they were noticed, on March 24, 1997 to present themselves for depositions on April
22,1997. Plaintiffs’ counsel responded by noticing the Defendants that the time for responding to
the Interrogatories or to the Requests for Admissions would not extend beyond April 30, 1997.

On the same day the Plaintiffsfiled a Motion that the Requests for Admissions be deemed
admitted because the parties agreement to delay discovery expired March 31, 1997.

On May 28, 1997, the Defendants responded to the Interrogatories by answer or objection,
and on June 18, 1997 responded to the Requestsfor Admissionsby denial's, admissionsor objections
as they thought appropriate.

On June 16, 1997, the Plaintiffs filed another Motion to Compel Discovery, seeking (1) the
court’ s permission to inspect the employees’ payroll records for the years 1993 through 1996, (2)
the record of a patient, Billy Lusinger, for the period between January 1 and June 1, 1996, (3)
documentation of the job-description of two employees, Woodward and Byron, and (4) aruling on
the objections filed by Defendants to certain of the interrogatories relating to employees who were
terminated for failure to punch-out for the lunch break.

On October 18, 2000, the court granted the Motion for Summary Judgment filed by the
Defendants on February 21, 1997. As heretofore stated, the Motion to Compel Discovery and the
Motion to Deem the Requests Admitted, were denied.



ThePlaintiffs conceded at the hearing on the M otion for Summary Judgment that “therewas
only circumstantial evidencethat showed the causal re ationship betweentherefusal toremainsilent
about illegal activities and the termination of the Plaintiffs.”

[11. The Proof
Rena Foster

Ms. Foster isaregistered nurse. Shewas employed at Colonia before Jon Byron was hired
as Administrator in December, 1995.

She was terminated, with five (5) other employees, by Jon Byron, on May 26, 1996, or five
(5) months after he was appointed Administrator of the Nursing Center. She testified that
Administrator Byron initiated a“lot of changes’ in the way “things were done,” that she disagreed
with, such as not holding the same bed for a patient who left thefacility for hospitalization because
“that was the way it dwayswas.”

Shetedtified that “theonetimethat | redly voiced my opinion on it wasthe Thursday before
we was terminated on Tuesday.” Shedid not tell Byron, but told others whom she “assumed” told
Byron. She admitted that the appropriate Regulation provided that a bed had to be held 15 daysfor
a patient who was hospitalized, but not necessarily the same bed.

She acknowledged receipt of a Code of Conduct which required employeesto clock in and
out, and that she attended a meeting on April 24, 1996, chaired by Jon Byron, when the duty of
clocking in and out was discussed.

She testified that clocking out for lunch was not discussed, and that she never clocked out
for lunch during her eght-year tenure. She“believed” she was terminated because of her expressed
disapproval of the “bed situation,” and “other.”

The other reason Ms. Foster expressed was “Jon said all of the supervisors had to sign the
time roster for the skill (Medicare) wing that they worked three-fourths of their time on the skill
wing even if they didn’t,” but that she “didn’t falsify anything,” although most of the“ supervisors
did,” because they “told me they did.”

She testified that she was fired, not for failing to “punch in and out for lunch,” as she was
told, but because she complained about thefailuresto “hold thebed.” Shefurther testified, “1 know
they wanted to get rid of me. . . because | voiced my opinions about what | felt like was unethical
and illegal actions. . . [T]here was alot of things that Jon Byron did that | didn’t approve of that
might not have beenillegadl. . ..”

Tracey Waters



She was most recently employed by Colonia in November 1994, as a Certified Nursing
Assistant. She testified:

Q. Why do you think you were fired?
A. | had complained about being asked to do two charts and

some things that weren’t true on a patient so they could be
able to get Medicaid.

* % % % %

B. Woody or Byron never asked you to do any of that did
they?

A. No.

Rebecca M cCullough

Shewasemployed asan LPN at Colonial in 1995, for the second time. She wasthe manager
of the Skilled Unit (Medicare) in April 1996, and was the direct supervision of Mitzi Johnson, who
after being warned, failed to punch the time clock for the lunch break.

Melissa Baker

She was employed by Colonial in September 1994 asa Nursing Assistant. She was aware
of the Code of Conduct expected of employees, and that it required them to clock in and out. She
testified that she had two “run-ins” with James Woodward, the Assistant Administrator, because “|
didn’t do what Mr. Woodward asked me to do or told me to do. . . the first was on Billy Lusinger
... hecouldn’t walk . . . because he had not been walked. Mr. Woodward says, ‘Well, fill itin [the
record] like you walked him.” | told him no.” She never talked to Jon Byron, the Administrator,
about anything, but believed that he “knew what was going on.”

James D. Woodward

Mr. Woodward isaregister nurse, and was the Assistant Administrator of Colonial in 1996
when the Plaintiffs were terminated.

He testified that during his tenure at Colonial he never heard about any of the complaints
involved in thislitigation.

On the day that Jon Byron terminated the Plaintiffsfor failing to clock in and out for lunch,
Woodward testified that he became aware of thesituation shortly after returning fromlunch himself;



that he was called to Byron's office and all six of the individuals were present; that all of them
acknowledged they were aware of the requirement to clock inand out.

Becky Breeden

Shewas aNursing Assstant at Colonia in 1996. She testified that she knew the Code of
Conduct required her to punch in and out for lunch and that she did not do so on the date she was
terminated. She was not aware of any alleged illegal activities.

Jon Byron

He was employed as the Administrator of Colonial in November 1995. He directly
supervisesten Unit Managers. The Code of Conduct, which required employeesto clock in and out
for lunch, was previously in effect when hewasinitially employed, and “| was employed to enforce
therules.” He testified that reliance on the time cards was important since they revealed which
employeeswere present in the building; that he was unawarethat Ms. Foster had not been clocking
out for lunch until he personally observed her and the other Plaintiffs failing to do so on May 14,
1996; and that he had no knowledge or information of any alleged illegal acts.

V.
Analysis

The Plaintiffs concede that they were employees at will and could have been terminated at
any time. Thissettled doctrine has been modified by the enactment of Tenn. Code Ann. 8§ 50-1-304
which providesthat no employee shall be discharged or terminated solely for refusing to participate
in or refusing to remain silent about illegal activities, which means activitieswhich arein violation
of the criminal or civil code of Tennessee or the United States or any regulation intended to protect
public health, safety or welfare.

The parties agreethat there are four (4) € ements necessary to be proved in order to establish
a prima facie case of retaliaory discharge pursuant to the statute: (1) that the plaintiffs were
employees of the defendant; (2) that they refused to participate in or remain silent about illegal
activities; (3) that the plaintiffs were discharged; and (4) an exclusive causal relationship between
the plaintiffs’ refusal to participate in or remain silent about illegal activities and their termination.
See, Griggs v. Coca-Cola Employees Credit Union, 909 F. Supp. 1059 (E.D. Tenn. 1995).

So far as our knowledge extends, the language of the statute (“no employee shall be. . .
terminated solely [emphasis added] for refusing . . .”) has dways been interpreted to mean what it
prima facie purports. See, Griggs, supra, and Merryman v. Central Parking System, Inc., 1992
Tenn. App. LEX1S935, W.L. 330404. Courtsmust ook to the natural and ordinary meaning of the
language used when read in context with the entire statute. City of Blainev. John Coleman Hayes,
818 S.w.2d 33 (Tenn. App. 1991).



The Plaintiffs argue that the reason given for their termination was pretextual, because they
had a history of failing to clock in and out for lunch with no retributive action ever being taken.
Hence, they essentially insist that the rule was waived by custom. This argument overlooks the
significant fact that Byron, who terminated them, had been the Administrator only about 20 weeks,
with no knowledge that any employee was knowingly or deliberately violating a rule which was
included in the Code of Conduct and for which a satisfactory reason was expressed. Thereis
substantial proof inthe record that the Plaintiffs were terminated for their admitted failure to clock
out at lunch, and hence the reason for the terminations was not pretextual. The statute requiresthat
the Plaintiffs prove an exclusive causal relationship between the protected activities and their
discharges.

The Defendants arguethat the Plaintiffsfailed to show - cannot show - acausal reationship
between their refusal to participate in or remain silent about alleged illegal activities and their
terminations, within the ambit of Tenn. Code Ann. § 50-1-304. The Plantiffs counter with the
argument that proof of a causal link between their refusal and their discharges imposes upon the
Defendantsthe burden of showing alegitimate, non-pretextual reason for theemployees’ dismissd.
In this connection the Defendants argue that thereis no proof that Byron knew about the purported
illegal activities, or that hisstated reason for firing the Plaintiffs - failing to clock out for lunch - was
pretextual, superimposed upon the employment-at-will status of each Plaintiff, and the requirement
that the refusal to participate in or be silent about illegal acts must be the sole reason for the
termination.

The proof offered by the Plaintiffs respecting the asserted requirement that the holding of
“the” bed for a patient who was hospitalized fals short of establishing anillegal act, and need not
be noticed further. Sufficeto say that, at best, the proof revealed that “a’ bed should be held for 15
days, which was done.*

Assuming that the evidence respecting the time rosters and the patient charts prima facie
established illegal acts, thereisno proof that Byron had knowledge or such acts. Recognizing this,
the Plaintiffs argue that the totality of the circumstances reveal that since Byron was head of
management, he should have been aware of the alleged illegal acts. Circumstantial evidence must
be compelling on the issue that retaliation was a substantial factor in the decision to terminate the
Plaintiffs. Thomason v. Better-Bilt Aluminum Products, 831 SW.2d 291 (Tenn. App. 1992)
although Thomason involved a discharge for filing aworkers' compensation claim, the rationale
appearsto be appropriate. The circumstantial evidence offered in the case at Bar isnot compelling.

Review is limited to the question of whether the Plaintiffs failed to present evidence
supporting every essential element of a cause of action under Tenn. Code Ann. 8 50-1-304. Rule
56.03 of the Tennessee Rulesof Civil Procedureprovidesthat summary judgment “ shall berendered
forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the

1 L .
The purported Regulation isnot in the record.
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moving party is entitled to a judgment as a matter of law.” “[W]hen the facts materia to the
application of the rule of law are undisputed, the application is a matter of law for the court since
there is nothing to submit to the jury to resolve in favor of one party or the other. In other words,
when thereisno dispute over the evidence establishing the factsthat control theapplication of arule
of law, summary judgment is an appropriate means of deciding that issue.” Byrd v. Hall, 847
S.W.2d 208, 214-15 (Tenn. 1993). “Construction of [a] statute and application of the law to the
facts [are questions] of law.” Beare Co. v. Tennessee Dept. of Revenue, 858 S.\W.2d 906, 907
(Tenn. 1993). It follows that the issues raised by the motion for summary judgment of whether the
plaintiff failed to present evidence supporting the essential elements of the cause of action, are
questions of law. Consequently, the scope of review isde novo with no presumption of correctness.
SeeTenn. R. App. P. 13(d); Union Carbide Corp. v. Huddleston, 854 SW.2d 87, 91 (Tenn. 1993).
“No presumption of correctness attaches to decisions granting [or denying] summary judgments
because they involve only questions of law. Thus, on appeal, we must make a fresh determination
concerning whether or not the requirements of Tenn. R. Civ. P. 56 have been met.” Cowden v.
Sovran Bank/Central South, 816 SW.2d 741, 744 (Tenn. 1991). See, Mason v. Seaton, 942
S.W.2d 470 (Tenn. 1997).

Proof of a causal link was weak, but assuming its sufficiency, the burden shifted to the
Defendantsto show the reason for the discharges. Mason v. Seaton, 942 SW.2d 470 at 473 (Tenn.
1997). The record is clear that the Defendants proved a legitimate, non-pretextual reason for
discharging the Plaintiffs. The burden then became the Plaintiffs, to show that the reason was
phoney. See, Russell v. Acme-Evans Co., 51 F.3d 64, 68 (7" Cir. 1995). To defeat summary
judgment the Plaintiffs must present specific admissible facts which realistically challenge the
defendants stated reason. Silpachain v. Metro Gov't., 797 SW.2d 625 (Tenn. App. 1990).
Conclusory statements of an employee are not proof of pretext. See, DeVorev. Deloitte& Touche,
1998 Tenn. App. LEX1S 122. Moreover, none of the Plaintiffs reported an irregularity to company
management, or to TennCare of Medicare, or to any regulatory or law enforcement agency, and a
personal belief does not create a genuine issue for trial. Newsom v. Textron Aerostructures, 924
S.w.2d 87 (Tenn. App. 1995).

V.

For reasonsnot reveal ed intherecord, the parties agreed to forego discovery proceduresuntil
March 31, 1997. Thereafter, discovery was apparently a torturous process, rife with notices and
motions, as we have heretoforerecited. The Plaintiffs essentially claim that the Defendants failed
tomakeatimely responseto the Requestsfor Admissionswhich should therefore be deemed to have
been admitted, and that further discovery was necessary. Asto thelatter insistence, we notethat the
requested further discovery was directed to patients records, payroll sheets, and complaints about
the care of patients. We further note that the motion lay fallow for two and one-half years. Inlight
of our disposition of the case, the requested further discovery would have no impact on the result,
and in any event we find no reason to intrude upon the trial court’ s discretion respecting discovery
issues. See, Strickland v. Strickland, 618 S.W.2d 496 (Tenn. App. 1981), and White v. Vanderbilt
Univ., 21 SW.3rd 215 (Tenn. App. 1999). The same rationale is applicable to the Requests for
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Admissions. Weareunabletofind that thetrial judge abused hisdiscretion by essentially allowing
the Defendants to withdraw their admissions by default.

The judgment is affirmed at the costs of the Appd lants.

WILLIAM H. INMAN, SENIOR JUDGE



